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Introduction

[1] This gpped concerns afour-year-old girl, who was brought to South Africafrom Canada by
her mather in June 2000 and who is il here with her mother. The question which this Court hasto
congder iswhether the mather is acting in violaion of the provisons of the Hague Conventtion on the
Civil Agpectsof Internationd Child Abduction' (the Convention). If o, further questionsariseinduding

the condtitutiondity of the Satute incorporating the Convention into South African law.

1 The Convention was adopted at The Hague on 25 October 1980.
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[2] 0On18 October 2000, Jennett J, Stting in the South Eastern Cape High Court (the High Court),
ordered that Sofia Chilo Tonddli (Sofia) forthwith be returned to British Columbia, Caneda? The
order was made pursuant to the provisons of the Hague Convention on the Civil Agpects of
Internationa Child Abduction Act® (the Act). This Act gives statutory recognition to the Converttion
which has been ratified by many nationsinduding Canedaand South Africa The Adt cameinto force
on 1 October 1997. Interms of section 2, the Convention, which isascheduleto the Act, gppliesin
South Africaand, interms of section 231(4) of the Condgtitutiort it hasbecomelaw. It isthemeaning

and effect of this Act which falsto be interpreted in this case.

[3]  Therewere competing goplications in the High Court. Lisa Tracy Sonderup, the mother of
Sofia (the mother) damed an order granting her custody of Sofia. Arturo Tonddli, thefather of Sofia
(the father), sought in a counterdam to have an order of the Supreme Court of British Columbia
awarding him cugtody of Sofiamade an order of the High Court, and to have Sofiareturned forthwith
to British Caumbia. The Chief Family Advocate® (the Family Advocate), who isdesignated by section

3 of the Act as the Centrd Authority for the Republic,® brought her own application for the return of

Sonderup v Tondelli and The Family Advocate 18 October 2000, as yet unreported.

3 Act 72 of 1996.

4 Section 231(4) of the Constitution providesinter aliathat:

“Any international agreement becomeslaw in the Republic when it is enacted into law

by national legislation. . .”

The Family Advocateis appointed by the Minister of Justicein terms of the Mediation in Certain Divorce
Matters Act 24 of 1987.

The Convention requires the appointment of a*“Central Authority” as the relevant official to ensure that
the provisions of the Convention are implemented. See para 13 below.
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Sofia to British Columbia in terms of Artide 12 of the Convention. It was the lag-mentioned

goplication that was granted by the High Court.

[4] On 9 November 2000 the mother sought |leave to gpped directly to thisCourt intermsof rule
18 of the Rules of the Condtitutiona Court. In conddering the mother’ s goplication, we came to the
condusonthat thereisaconditutiond issueto be determined in the goped and that this Court therefore
hes jurigdiction to entertain the metter. We were further of the view that it isin the interess of judtice
and of Sofia thet this litigation should be findised as soon as possble. The father and the Family
Advocate did not object. Accordingly this gpped was sat down for hearing in this Court on an
expedited bass The father did not gppear in this Court and filed aconsent to abide our decison. We
are indebted to counsd gppearing for the mother and the Family Advocate for having filed hdpful

argument in the short time available to them.

The Background

[5]  Themoather washbornin South Africaand thefather in Itdy. They were married to eech other
in South Africaon 19 June 1989. They lived for someyearsin Ity and in July 1997 they emigrated
to Canada They mede their home & Owl Ridge, Mount Currie in British Coumbia The marriage

foundered and during 1998 they separated.

[6] On7 July 1999 aconsent paper wasmade an order of the Supreme Court of British Columbia

Interms thereof, the mother was granted sole custody of Sofia and the father rights of accessto her.
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They were granted joint guardianship and the father was ordered to pay mantenance for the child. It

was further provided thet:

“. .. neither the Plaintiff (the father) nor the Defendant (the mother) shall remove the
Child from the Province of British Columbia without further Court Order or the written
agreement of the parties except that either party will be permitted to travel outside of
British Columbia with the child once per year for a period not to exceed 30 days.

... if the Child is taken out of Canada for a period exceeding 30 days, without further
court Order or written consent of both parties permitting the same, the child will have
been wrongfully removed from the Province of British Columbia, Canada, in
contravention of the Convention [on] the Civil Aspectsof International Child Abduction

(Convention).

... the state of habitua residence of the Child, within the meaning of the Convention, is
the Province of British Columbia, Canada.”

[7] On 31 May 2000, the mather and the father were divorced in the Supreme Court of British
Columbia Theorder of 7 July 1999 wasleftinplace. 1n June 2000, thefather sought an urgent order
from the Supreme Court of British Columbiarestraining the mother from removing Sofia from British
Coumbia The gpplication was settled and by consent it was ordered on 9 June 2000 thet an
investigation be conducted into issues of custody of and accessto Sofiaand thet they be set for trid at

the earliest date. It wasfurther ordered that:

“. .. the Defendant (the mother) be allowed to travel to South Africawith the Child, for
a one-month period from June 12, 2000 and returning July 14, 2000 on the following

conditions;
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@ the Plaintiff (the father) will have sole custody of the Child inthe event
that the Child is not returned to British Columbia by July 14, 2000;

(b) the Defendant will deposit the sum of $5,000.00 with her counselto be
held by him or her as security for the return of the Child and be
immediatdy paid over to the Plaintiff or his counsd if the Child is not
returned to British Columbia on or about July 14, 2000.”

[8]  Themother and Sofialeft for South Africawherethey moved inwith themother’ sfamily in Port
Hizabeth. When it became dear to the father that neither Sofia nor the mother was returning to
Canada, he gpproached the Supreme Court of British Columbia and on 21 July 2000 obtained an
order, without notice to the mother, to the effect thet he was awarded sole custody and guardianship
of Sofia, ordering the mother forthwith to ddiver Sofiato the father and providing for the arest of the

mother in the event of her breeching the order.

[9]  Theredter, the Family Advocate received aregues, in terms of the Convention, from the
Centrd Authority of British Columbia, for geps to be taken to ensure the prompt return of Sofiato

British Columbia

The Convention
[10] Accordingtoitspreamble, the purpose of the Convention isto protect children from the harmiful
effects of thar wrongful removd or retention and to ensure their prompt return to the gate of ther

hebitud resdence. | agree with L’ Heureux-Dubé J s commentsin Thomson v Thomson’ that:

7 (1994) 119 DLR (4th) 253 at 296.
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“. .. the necessity of international agreements with regard to the abduction of children
has been abundantly demonstrated particularly in recent years. The increase in rapid
international trangportation, the freer crossing of international boundaries, the continued
decrease in documentation requirements when entering foreign jurisdictions, theincrease
in ‘international families’, where parents are of different countries of origin, and the
escalation of family breakupsworldwide, al serveto multiply the number of international
abductions.”

[11] The Convention provides for a mandatory return procedure whenever a child has been
removed or retained in breach of the rightsof custody of any person or inditution “ under thelaw of the
State inwhich the child was hebitudly resdent immediaidy beforetheremovad or retention” and where
those rights were actudly baeing exerdsed or would have been but for theremovd or retention. These
rights, according to the Convention may arise by operation of law, by judiad or adminidraivedecson
or by an agreament having legd effect® The Convention defines “rights of custody” to “induderights
relaing to the care of the person of the child and, in particular, the right to determine the child' splace
of resdence.” In gpplying the Convention “rights of custody” must be determined according to this
definitionindependent of the meaning given to the concept of “cudtody” by the domegticlaw of any date
party. Whether a person, an inditution or any other body has the right to determine achild' s hebitud
resdence mud, however, be esablished by the domedtic law of the child's habitud resdence. As

L’ Heureux-Dubé J correctly points out:

Article 3 of the Convention.

Article 5a of the Convention.
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“[h]owever, dthough the Convention adopts an origina definition of ‘rights of custody’,
the question of who holds the . . . ‘right to determine the child's place of residence
within the meaning of the Convention isin principle determined in accordance with the

law of the state of the child’s habitual place of residence . . .”1° (Emphasis added)

At dl maerid times Sofia's habitud place of resdence was British Columbia, and the law of thet
province prohibited her from resding in any other place without the authority of an order of court or

written agresment between the mother and the father.

[12] Whereachild has been wrongfully removed or retained in teems of Artide 3, and aperiod of
less than a year after the wrongful remova or retention has dgpsed, the judicad or adminidrative
authorities of the requested state “shdl order the return of the child forthwith.”'* Such judicid or
adminidrative authority isgranted adiscretion to refuseto order such return by the provisonsof Artidle

13. It readsasfollows

“Notwithstanding the provisions of the preceding Article, the judicial or administrative
authority of the requested State is not bound to order the return of the child if the person,
ingtitution or other body which opposes its return establishes that—

a the person, institution or other body having the care of the person of the
child was not actually exercising the custody rights at the time of
removal or retention, or had consented to or subsequently acquiesced in
the removal or retention; or

b there is a grave risk that his or her return would expose the child to

physical or psychological harm or otherwise place the child in an

10 W.(V.) vS(D.) (1996) 134 DLR (4") 481 at 496.

Article 12 of the Convention.
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intolerable stuation.

The judicid or administrative authority may aso refuse to order the return of the child
if it finds that the child objects to being returned and has attained an age and degree of

maturity at which it is appropriate to take account of its views.

I n considering the circumstancesreferred to inthis Article, thejudicial and administrative
authorities shall take into account the information relating to the socia background of the

child provided by the Central Authority or other competent authority of the child's

habitua residence.”*?

A further ground for refusaing to return achild isto be found in Artide 20. It providesthat:

“The return of the child under the provisions of Article 12 may be refused if this would
not be permitted by the fundamental principles of the requested State relating to the

protection of human rights and fundamental freedoms.”

[13] Artide6requiressatespatiesto desgnaeaCentrd Authority to dischargethedutiesimposed
by the Convention. Asdreedy indicated, in South Africathe Act designates the Family Advocatefor
thispurpose® In British Columbia, according to the papers before the Court, the Attorney-Generd

has been 0 designated ™

[14] Under Article 7 the Centrd Authorities are to co-operate with each other and promote co-

12 In the present case the mother relies on Article 13b, claiming that the return of Sofiawould expose her to

psychological harm or otherwise place her in an intolerable situation.

13 Above para 3.

14 In Canada, the respective provinces have ratified the Convention and the terms thereof are incorporated

in provincial legislation.
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operation amongd the competent autharitiesin thar respective dates to secure the prompt return of
childrento achievethe objects of the Convention.*> Thus, under the Convention, the Family Advocate
must act on behdf of the Central Authority of the requedting ate to fadlitate the return of children.
Contrary to the neutrd role that the Family Advocate tekesin domestic matters, the Family Advocate
may be obliged to adopt an adversarid role and oppose the wishes of the parent opposing such

return. 6

[15] Inaddition, Article 7 requires the Centrd Authorities, directly or through an intermediary,
amongdt other things, “to exchange, where desirable, informeation relaing to the sodd background of
the child’.Y” This requirement for co-operation between Centrd Autharities suggests that the Family
Advocate ought, where possble, to liaise with the Central Authority of the requesting Sate, here the
Attorney-Generd of British Columbia, to obtain any reports with rdevant information.  Reports
containing the objective assessment of factsthat arein issuewould gregtly asss the courts. Under the
Convertion, it isressonable to expect the Family Advocate to initiate the exchange of informetion and
provide the results of those inquiries to the courts. It would dso be most helpful for the Centrd
Authority of therequesting Sateto furnish acourt congdering an Artide 13 exemption with any reevant

information rdating to thedrcumdances of thechild. Thisisenvisaged by Artide 13itsdlf, which dates

15 Article 7 of the Convention.

16 Article 7f-g of the Convention

17 Article 7d of the Convention.
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In considering the circumstancesreferred to inthis Article, thejudicial and administrative
authorities shal take into account the information relating to the socia background of the
child provided by the Central Authority . . . of the child’s habitual residence” 18

The Proceedings in the High Court

[16] By agreement, the High Court conddered only the urgent gpplication brought by the Family
Advocate, in which she sought an order for the return of Sofiato British Columbiain terms of Artide
12 of the Convention. It was accepted that if the Family Advocate s gpplication was granted, the

mother’ s gpplication and the father’ s counter-gpplication would fal to be dismissed.

[17] Themother chdlenged thegoplication of the Family Advocate, arguing that to order Sofiaback
to Canadaunder the Convention would amount to making an order in conflict with section 28(2) of the
Conditution'® because such areturn would be againgt the child' sbest interests. Jennett Jheld that there
is no conflict between the Convention and section 28(2) of the Condiitution, snce under both
indruments the interests of children are of paramount importance in determining cudody. He
recognised, however, that the centrd issue of the case before the court was not to decide who should
have custody but rather to decide which court should consder the merits of custody.  Jennett J
determined that the best interests of the child would beto alow the court that could best dispose of the

cax2t0 do 0. He hdd that the Convention is reconcilable with section 28(2) of the Condtitution.

18 It isnot necessary to decidein thiscasethe preciseimplicationsof thelanguage used in thissub-paragraph

of Article 13.
9 Section 28(2) of the Constitution provides:

“A child's best interests are of paramount importance in every matter

concerning the child.”

10
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[18]  Jennett JAs0 decided thet, given the evidence before him, it wias not incongsent with Sofid s
best interests thet issues rdaing to the father’s access and custody be consdered by the Supreme
Court of British Columbia. Accordingly, he conduded it wasin her best interests to grant the Family
Advocate sagpplication and order the return of Sofiato British Columbia Inhisorder, herecorded the

terms of anumber of undertakings given by the father

The Issues
[19] Theisuesbeforethis Court arethe fallowing:
@  Wheher the provisons of the Convention goply in the presant case:
(b)  If 30, whether, asincorporated by the Act, they are congstent with the Condiitution;

(©  Whether these providons require the return of Sofia

The Applicability of the Convention
[20] Themother deniestha thefather possessesany “rightsof custody” as defined inthe Convention
and thusassartsthet neither theremova of Sofiafrom British Columbianor her retentionin South Africa

arewrongful. Conseguently, so she dams, the Convention has no gpplication in this matter.

[21] Asdated above, the Convention defines“rights of custody” to indude, in particular, “theright

20 Para 49 below.

11
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to determine the child's place of resdence’.?  In this case there was a non-remova (“ne exeat”)
provision in the order of the Supreme Court of British Columbiaof 7 July 199922 It has been hdd by
courtsin severd juridictions that such anon-remova provison can, depending on the drcumstances,

confer aright of custody within the meaning of the Convertion.

[22] Inurgng this Court to find that the Convention does nat gpply, the mother rdies on the recent
caeof Croll v Croll? in which the United States Court of Appedls for the Second Circuit held,

contrary to the weight of authority, that anon-remova provison does not found aright of custody.

[23]  Inthe court aquo, Jennett Jdismissad this argument, preferring to follow the gpproach taken

in the dissent of Sotomayor J. In hisjudgment, Sotomayor Jsad that:

“rights arising under a ne exeat clause include the ‘right to determine the child's place
of residence’ . . . A parent’ sne exeat rightsfit comfortably within the category of rights
the Convention seeks to protect” .

Thisfallowed, according to Sotomayor J, because when a parent takes a child aoroad in violaion of

2 Above para11.

22 Above para6.

2 Australia: Director-General Department of Families, Youth And Community Care v Julie Hobbs [1999]

FamCA 2059 at paras 68-69. Canada: Thomson, above n 7 at 278-80. England: B v B (abduction: custody
rights) [1993] 2 All ER 144 (CA) a 148-49; C v C (minor: abduction: rightsof custody abroad) [1989] 2 All
ER 465 (CA) at 469, 472 and 473.

24 Croll v Croll 229 F.3d 133, 139 (2d Cir 2000)

2 Ibid at 146.

12
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ne exedt rights, that parent effectivey nullifiesthe custody order of the country of habitud resdence—

exadtly the mischief the Convention seeksto avoid.

[24] Inany event, thefactsinCroll arenot identicd to thosein the present case. Here, wearenot
deding only withanon-removd provisoninafind cusody agreement. Inthiscasewehaveaninteim
agreament between the parties that Sofiawould be returned to her country of habitua resdence by a
paticular date, and that “the issues of custody and access be st for trid a the earliest dates . . .
avalable for counsd and the court regisry”.? Tha agreement was made an order of the Supreme

Court of British Columbia

[25] The“rightsof custody” as defined in the Convention may, according to Artide 3, arise ather
by court order or by agreement having alegd effect under the law of the requesting date. Itisnaotin
digpute in this case thet both the agreement and the order incorporating it condtituted the bag's upon
which the mother was to retain custody of Sofia and upon which the father was entitled to exerdse
rights of accessto her. In effect the mother was entitled to exerdise her rights of custody (inthe sense
of caing for the dally neads of Sofig) only in British Columbia, savefor the period from 12 June 2000
to 14 July 2000. Her falureto return to British Columbiawith the child on thelatter date wasabreach
of the conditions upon which she was entitled to exerdse her rights of custody and a concomitant

breach of the father’s rights under the agreement and order. It therefore condituted a wrongful

26 Order of the Supreme Court of British Columbia of 9 June 2000 in the matter of Tondelli v Tondelli No.
D110334.

13
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retention by her of Sofia outsde British Columbia as contemplated by Artide 3 of the Convention.?’

| condude therefore that the Convention is gpplicable®

The Constitutionality of the Act and the Effect of Section 28(2)

[26] It is now necessary to congder the submisson on behdf of the mother that the Act is
incondsent with the Congtitution. The only bas's upon which this submisson was mede was that the
Act obliges our courts to act in a manner which does not recognise the paramountcy of the best

interests of the child.

[27] Tha the Conditution isour supreme law is made dear from section 2 which provides that:

“This Condgtitution is the supreme law of the Republic; law or conduct inconsistent with
itisinvaid, and the obligations imposed by it must be fulfilled.”

Aswas gated by Mohamed CJ.

“Thisinquiry must crucidly rest on the Consgtitution of the Republic of South Africa Act

... Itissupreme—not Parliament. It is the ultimate source of al lawful authority in the

21 In ReH and another (minors)(abduction: custody rights); Re Sand another (minors)(abduction: custody

rights) [1991] 3 All ER 230 (HL) at 238, Lord Brandon held that, within the context of the Convention,
retention is an event which occurs once and for all on aspecific occasion. He continued at 240 that:
“. .. retention occurswhereachild, which has previously been for alimited period of time outside
the state of its habitual residence, is not returned to that [state] on the expiry of such limited
period.”
28 It is unnecessary to consider whether the order of 21 July 2000 granting the father sole custody and
guardianship of Sofia hasrelevancein this matter.

14
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country.”?® (Emphasis in the original)

It followsthet if the Act or any of its provisons are incondsent with a provison of the Condtitution,
such incongstency would have to be justifiable under the provisions of section 36 of the Condtitution®

in order for the Act to be condtitutiondly vdid.

[28] The Convention itsdf envisagestwo different processes— the evaluation of the best interests
of children in determining custody métters, which primarily concans long-term interests, and the
interplay of the long-term and short-term bedt interests of children in juridictiond metters  The
Convention clearly recognises and safeguards the paramountcy of the best interests of childrenin
resolving custody matters It is so recorded in the preamble which affirms thet the Sates partieswho
are dgnatoriestoit, and by implication thase who subssquently rtify it, are* [firmly convinced thet the
interests of children are of paramount importance in matters relaing to tharr cusody.” Aswas Sated

by Donddson MR in Re F:3

“| agreewith Balcombe LJ sview expressed in Giraudo v Giraudo . . . that in enacting

2 Speaker of the National Assembly v DeLilleand Another 1999 (4) SA 863 (CC); 1999 (11) BCLR 1339(SCA)
para14.
%0 Section 36(1) of the Constitution reads as follows:

“Therightsin the Bill of Rightsmay belimited only intermsof law of general application
to the extent that the limitation is reasonable and justifiable in an open and democratic
society based on human dignity, equality and freedom, taking into account all relevant
factors, including—

€) the nature of the right;

(b) the importance of the purpose of the limitation;
(© the nature and extent of the limitation;
(d) the relation between the limitation and its purpose; and
(e less restrictive means to achieve the purpose.”
sl [1999] 3 All ER 97 (CA) a 9.

15
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the 1985 Act [giving effect to the Convention], Parliament was not departing from the
fundamental principle that the welfare of the child is paramount. Rather it was giving
effect to a belief—
‘that in normal circumstances it is in the interests of children that
parents or others shall not abduct them from onejurisdiction to another,
but that any decision relating to the custody of the children is best
decided in the jurisdiction in which they have hitherto been habitualy

resident.’ ”

[29] Wha, then, of the short-term bet interests of children in jurisdictiond proceedings under the
Convention? One can envisage cases where, notwithstanding thet achild’ slong-term interestswill be
protected by the custody proceduresin the country of that child’ shabitua resdence, the child’ sshort-
term interests may not be met by immediate return. In such cases, the Conventtion might requirethose
short-term best interests to be overridden. | shal assume, without deciding, thet thisargument isvalid.
To that extent, therefore, the Act might be incongstent with the provisons of section 28(2) of the
Condtitutionwhich provide an expangve guarantee that achild’ sbest interests are paramount in every
meatter concearning the child. | shdl proceed therefore to congder whether such an incondstency is
justifisble under section 36 of the Condtitution,*? which requiresaproportiondity andysisand weighing

up of the rdevant factors

[30] In conducting this proportiondity andyss, section 36 enjoins this Court to congder the

importance of the purpose of thelimitation, and the rlationship between thelimitation and its purpose >

32 Above n 30.

3 See De Lange v Smuts 1998 (3) SA 785 (CC); 1998 (7) BCLR 779 (CC) at paras 86-88 and Sv Makwanyane
and Another 1995 (3) SA 391 (CC); 1995 (6) BCLR 665 SA (CC) a para 104.

16
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The purpose of the Converttion isimportant. It isto ensure, saveinthe exceptiond cases provided for
inArtide 13 (and possbly in Artide 20),* that the best interests of a child whose custody isin dispute
should be congdered by the gppropriate court. 1t would be quite contrary to the intention and terms
of the Convention were acourt hearing an gpplication under the Convention to dlow the procesdings

to be converted into a custody gpplication. Indeed, Artide 19 providesthat:

“A decision under this Convention concerning the return of the child shall not be taken

to be a determination on the merits of any custody issue.”

Reather, the Convention seeks to ensure that custody issues are determined by the court in the best
position to do S0 by reason of the rdationship between its juridiction and the child. That Court will

have access to the facts rdevant to the determination of custodly.

[31] Giventhegpproprigtenessof agpedficforum, the Convention dso amsto prevent thewrongful
drcumvention of that forum by the unilaterd action of one parent. In addition, the Convention is
intended to encourage comity between Sates parties to fadilitate co-operaion in cases of child
abduction across internationd borders.  These purposes are important, and are congstent with the

vaues endorsed by any open and democraic sociely.

[32] Thereisdsoadoserdationship between the purposeof the Convention and the means sought

to achievethat purpose. The Conventionis carefully tailored, and the extent of the assumed limitetion

3 See para 37 below.

17
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isubstantialy mitigated by the exemptions provided by Artides 13 and 20 They cater for those
cases where the spedific drcumstances might dictate that achild should not be returned to the State of
the child' s habitud resdence. They areintended to provide exceptions, in extreme drcumdances, to
protect the wefare of children. Any person or body with aninterest may opposethereturn of thechild

on the spedified grounds,

[33] Thenature and extent of the limitation are dso mitigated by taking into account section 28(2)
of our Conditution when goplying Artide 13. The paramountcy of the best interests of thechild must
inform our underganding of the exemptions without undermining the integrity of the Conventtion. The
absence of aprovison such as section 28(2) of the Condiitution in other juristictions might well reguire
gpecid careto betakenin goplying dictacf foragn courtswherethe provisonsof the Convention might

have been gpplied in anarrow and mechanicd fashion.

[34] Moreover, in the goplication of Artide 13, recognition must be accorded to the role which
domestic violence playsin indudng mothers, espedidly of young children, to seek to protect themsdlves
and their children by escaping to another jurisdiction.*® Our courts should nat trividise theimpact on

children and families of violence againg women. In Sv Baloyi* this Court quoted the fallowing

s Above para 12.

36 For a perspective on the failure of courts to apply the Hague Convention with adequate concern and
information about domestic violence and gender dynamics, see Kaye, “ The Hague Convention and the
Flight From Domestic Violence: How Women and Children Are Being Returned by Coach and Four” (1999)

13 International Journal of Law, Policy and the Family 191at 195.

37 Sv Baloyi (Minister of Justice and Another Intervening) 2000 (2) SA 425 (CC); 2000 (1) BCLR 86 (CC) at
parall.

18
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Satement with gpprovd:

“Domestic and family violence is a pervasive and frequently lethal problem that
challenges society at every level. Violence in families is often hidden from view and
devadtates its victims physicaly, emotiondly, spiritudly and financialy. It threstensthe
gability of the family and negatively impacts on al family members, especialy the
children who learn from it that violence is an acceptable way to cope with stress or

problems or to gain control over another person.”

Wherethereisan established pattern of domestic violence, even though not directed a the child, it may
very wdl bethat return might place the child a grave risk of harm as contemplated by Artide 13 of the

Convention.

[35] A South African court saized with an gpplication under the Convention is obliged to placein
the balancethe desirdbility, intheinterests of the child, of the gopropriate court retaning itsjurisdiction,
onthe one hand, and thelikdihood of undermining the best interests of the child by ordering her or his
returnto thejurisdiction of that court. Asgppearsbeow, the court ordering the return of achild under
the Convention would be ableto impose subdtantia conditionsdesigned to mitigatetheinterim prgudice
to such child caused by acourt ordered return.® Theamdioraiveeffect of Artide 13, an appropriate
goplication of the Convention by the court, and the ability to shgpe a protective order, ensure a
limitation thet is narrowly tailored to achieve the important purposes of the Convention. 1t goes no
further than is necessxy to achieve this ojective, and the means employed by the Convention are

proportiond to the endsiit seeksto atan.

% Below para51.
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[36] For theaovereasons| am satidfied that the limitation is manifestly reasonable and judtifigble
in an open and democratic sodiety based on humen dignity, equdity and freedom. Therefore, |

conclude thet the Act incorporating the Convention is condgent with the Condiitution.

[37] Itwasagued on bendf of the mother thet the provisons of Artide 20 reguire the provisons
of section 28(2) of the Condtitution to be gpplied as afurther exception to the obligetion to return the
child tothe gate of habitud resdence. Inthelight of the above andyssthe argument based on Artide

20 takes the matter no further.

The Reliance on Article 13

[38] Within the parameters of the Convention, the mother submitted that there should not be an
order for the return of Sofia because shewould be a graverisk of psychologica harm and would be
placed in an intolerable Stuation should she be returned. The factud matrix upon which the mother's
damisbased isto befound in the affidavits and documentary meterid placed before the High Court.

Much of it isdigouted by the father and none of it has been tested by viva voce evidence

[39] Counsd for the mather, in argument in this Court, rdied upon the falowing dlegations of the
mother:
@ A physcd assault upon her by the father on one occason during June 1998, (An

dlegation by the mother of an earlier assault was not relied upon by counsd. It
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occurred soon after the Tonddlis took up resdence in British Columbia, and resulted

inthemather having abruisad thigh.) The June 1998 incident resullted in apeace bond
bang placed upon thefather. 1t wasissued on 30 July 1998 and was the consequence
of the father, during an argument, having “ grabbed my arm and [thrown] me onto the
kitchen counter”;

A second peace bond was issued on 11 May 2000 and was the consequence of
dleged threatening behaviour on the part of the father. In her afidavit in the High
Court, the mother dleged that the peace bond was granted in thelight of thefdllowing

conduct by the father (who isreferred to as the First Respondent):

“23.10ver the period 1 November 1999 to 25 March 2000 [he] verbally
and psychologically abused and intimidated me. Explanations thereof

are the following:

23.1.1 First Respondent informed methat if | wouldn't live with

him, I would not live with any other man.

23.1.2 He informed me that there wouldn't be adivorce until |
did things the way he wanted me to do them.

23.1.3 First Respondent followed and watched me and phoned
me incessantly. He once queried me where my car was and
who was driving it, and stated that he saw my car outside my

home.

23.1.4 First Respondent’s tone of voice and body language

towards me was often threatening and intimidating. On
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occasion hedid not want to leave my shop and | was compelled

to cal in the assistance of the police to do so.

23.2 [He] was inclined to insult hunters, whom he never liked. First
Respondent informed me that he on occasion sabotaged a hunter’s
summer house by sealing al the locks and bolts of the door with super
due, so that the hunters had to break the door down to get into the

house.

23.3 [He] informed me that he had thrown light bulbs filled with brake
fluid on hunters cars that were parked near our property. Hetold me
that he threw the light bulbs on the cars because the brake fluid would
eat the paint on the cars. First Respondent used a syringe and injected
the brake fluid into the bulbs.”;

(© During the proceedings for the second peace bond, the judge who heard the maiter

commented adversdy on the father’s conduct in court. She sad:

“Mr. Tondelli, unfortunately, appears to have no insight into the effect
his actions have on others. Today in the courtroom he clearly displayed
anger, frustration and hogtility. | understand he is upset at the present
state of hisaccessto hisdaughter, but at times he appeared to be barely

in control.”;

(d)  Inber replying afidavit the mather refers to inadents where the father dlegedly lost
contra of himsdf and broke akitchen tap, threw framed photogrgphs on thefloor and
broke them and hit hisfig through the top of awashing mechine

(&  Whilewachingamovie, thefather madearemark goproving of the physcd and verbd
abuse of awoman;
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® Thefather cut the tdegphone lines of awoman with whom he had hed an agument;

(0) Saements dlegedy made by the father to a newspgper journdist during the
proceedingsin the High Court to the effect that “1 don't careif she [the mother] gets
arrested [on her retun to Canadg] or not dthough it will be to the detriment of little
Sofia | will fight this matter to the bitter end.”;

(h  The mother's strong objection to returning to Canada where she was desperatey
unhappy, doneandisolated. Shehas* nored friendsand family theré’ and no support
ydem;

0) The father “has been telling dl those concerned thet [the mother] was either paranoid
or schizophrenic and thet [she had| agreat mentd indablity. . .”;

()] Sofiaisagpedd needs child who reguires condant supervison and trestment. Sheis
recaving such trestment in Port Elizabeth. In Owl Ridge, on the other hand, thereare
no comparable fadlities,

(k)  Sofid sconditionimproved after shecameto Port Elizabeth and hasagain deteriorated
after thefather’ sarrivd there to contest the High Court procesdings,

()] If sheisforced to return with Sofiato Caneda, shewill be completdy dependent upon

the fether for the financid needs of hersdlf and Sofia

[40] The mother's counsd reied dso on the report of Mr lan Meyer, a dinica psychologist
practigngin Port Elizabeth. Basad upon theinformetion furnished to him by themother and her parents,

he expressesthe view that the evidence is ovawhdmingly in favour of the mather remaining the sole
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cudodid parent. He dates further that the continuation of the satus quo in Canada would have a

sverdy compromisng effect on the hedthy psychologicd development of Sofia

[41] Findly, counsd refared to the likdihood of the mother being arrested upon her return to
Canadafor bangin contempt of the order granted by the Supreme Court of British Columbiaon 9 June
2000.* Hedso drew attention to the ex parte order made by the Supreme Court of British Columbia
on 21 July which took away her rights of custody and co-guardianship of Sofia®® He submitted thet

it would be unfair and unjust to expect the maother to return to live in Canada

[42] The question we have to decide is whether, on her dlegations, the mother has established,
under Artide 13 of the Convention, thet thereisagrave risk that Sofia sreturn to Canadawill expose

her to psychalogicd harm or atherwise place her in an intolerable Stuation.

[43] A marimonid disoutedmog dwayshasan adverseeffect on children of themarriage. Where
a dispute indudes a contest over cudtody, that harm is likely to be aggravated. The law seeksto
provideameansof resolving such disputesthrough decigons premised onthe best interests of the child.
Parents have aresponghility to their children to dlow the law to take its course and not to attempt to
resolve the dispute by resorting to sdf-hdp. Any atempt to do thet inevitably increeses the tenson

betweenthe parentsand thet ordinarily addsto the suffering of the children. The Convention recognises

® Above para7.

40 Above para8.
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this It proceads on the bass that the best interests of a child who has been removed from the

juridiction of acourt in the drcumstances contemplated by the Convention are ordinarily served by
requiring the child to be returned to that jurisdiction so thet the law can take its course. It makes

provison, however, in Artide 13 for exceptiond cases where thiswill not bethe case.

[44] AnAride 13 enquiry isdirected to the risk that the child may be harmed by a court ordered
return. Therisk must beagraveone. 1t must expose the child to “physcd or psychologicd harm or
othewise place the child in an intolerable gtuation.” The words “ otherwise place the child in an
intolerable Stuation” indicate that the harm that is contemplated by the section is harm of a serious
neture. | do not congder it gopropriatein the present caseto atempt any further definition of the harm,
nor to condder whether in the light of the provisons of our Condtitution, our courts should fallow the

stringent tests st by courtsin other countries™

[45] | acoept thet the mother finds hersdlf inamodt difficult Stuetion. The reationship between her
and thefather isdearly hodtile. Inaddition the mother’ sdifficulties are exacerbated by the absence of
afamily or support sysem in British Columbia On her dlegations, her reasons for leaving British
Columbiaare not difficult to undergand. That, however, isnot theissue. The question iswhether the

mother has established the dements for exemption under Artide 13.

4 Australia: Laing v The Central Authority (1999) 24 Fam LR 555 a para 29, Gsponer v Johnstone (1989) 12
Fam LR 755 at paras 45-51. Canada: Thomson above n 7 at 285-86. England: Re C (abduction: grave risk
of psychological harm) [1999] 1 FLR 1145at 1154, Re L (abduction: pending criminal proceedings) [1999]
1 FLR 433 & 440, Re A (a minor)(abduction) [1988] 1 FLR 365 at 372. Germany: Korowin v Korowin-
Schreiner (District Court of Horgen) LS 138036 (1992) atranslation of which wasfurnished to the Court by
counsel for the Family Advocate. United States: Friedrich v Friedrich 78 F.3d 1060, 1067-68 (6" Cir 1996),
Nunez-Escudero v Tice-Menley 58 F.3d 374, 376-77 (8th Cir 1995).
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[46] Thereisnosuggestionthat Sofiawill suffer physca hamif sheisreturned to British Columbia
The psychdogicd harm which it issad thet Sofiawill suffer if sheisreturned to Canedaisnot harm of
the serious nature contemplated by Artide 13. Itisinthemain haomwhichisthe neturd consegquence
of her remova from the jurisdiction of the courts of British Columbia, a court ordered return, and a
contested custody dispute in which the temperature has been raised by the mather’s unlawful action.
That is harm which dl children who are subject to abduction and court ordered return are likdy to

suffer, and which the Convention contemplates and takes into account in the remedy thet it provides.

[47] | have thus come to the conduson tha the facts are insuffident to support afinding that the
return of the child to British Columbiainvolves the grave risk of the haom refarred to in Artide 13. |
bese this view upon the fallowing spedific condderaions
(@  Thereaeno dlegations at dl which suggest thet the father has abused Sofia ether
physcdly or psychalogicaly. Mr Meyer refersin hisreport to thefether having “taken
amoreinvolved role with his daughter, abet predominantly subseguent to the parties
spaaing. He dealy hasakeen lovefor his daughter and interest in her progress”
Theretun of Sofiato the proximity of her father doesnot initsalf poseagraverisk of
harm to her;
(b)  The problems which Sofia may experience are the conssquence of the tensgon and
trauma whichisassodated with the rd ationship between her mother and father. There

Is nothing to suggest that if Sofiaand her mather return to British Columbiathe mother
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and father need assodiate with one ancther,

The mather nowhere suggeststhat she fearsfor her physcd sefety when sheisnatin
physcd proximity with the father;

The child's gpedid neads can adequatdy be catered for in British Columbig;

This Court can make an gppropriate order to address some of the concerns of the
mother with regard to her possible arrest on her return to British Columbia, her needs
and those of Sofia pending adetermination of the custody and guardianship of Sofia
by the Supreme Court of British Calumbia, and ensuring that findity with regard thereto
should be reached expeditioudy;

The order which | propose we should make will render enforcegble the undertakings
of the father which were recorded in the order of the High Court;

Although thereis evidence that Sofiais adversdly affected by the interaction between
her parents; it has not been established thet if returned to British Columbia, Sofiawill
suffer psychologicd harm of aserious nature or that shewill otherwisebe placed inan
intolerable Stuation. | have come to this concdusion on the basis of accepting & face

vaue the rdevant dlegations made by the mother.

Accordingly, | am of theopinion that the mather hasnot stidfied thegraverisk requirement and

thet it isin the best interests of Sofia that the Supreme Court of British Columbia should determine
questions rdaing to her future custody and guardianship. That court is dready saized of the mater,

and the rdevant indidentstook placewithinitsjurisdiction. Itisdearly inabetter podtion than aSouth
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African court to resolve the serious disputes of fact between the mother and the father. It could dso

congder an gpplication by the mother for the permanent removad of Sofiato South Africa

The Form of the Order

[49] Thefdlowing order was made by Jennett Jin the High Court:

“1. It is ordered and directed that the minor child, Sofia Tonddli, be forthwith
returned to the jurisdiction of the Central Authority, British Columbia, Canada.

2. In the event of applicant being willing to accompany the minor child Sofia
Tonddli on her return to British Columbia, which willingness applicant must
communicate to both first and second respondents on or before Wednesday 25
October 2000 it is ordered that the minor child Sofia Tonddli will remain in the
de facto custody of applicant pending the final adjudication and determination of
the Supreme Court of British Columbia, Canada of the issues of custody and
care of and access to the said child which adjudication and determination

applicant and first respondent, or either of them, must request forthwith.

3. In the event of 2 above i.e. Applicant being willing to accompany the minor
child Sofia Tonddlli on her return to British Columbia, the following undertakings
given by First respondent are recorded: -

@ He will not seek to enforce against respondent the Order of the
Supreme Court of British Columbia dated 21 July 2000 in terms of
which he was granted custody of Sofia and he will not seek to remove
Sofia from the day to day care of applicant save for the purpose of

exercising his rights of reasonable access to Sofia.

(b) He will not institute or support any proceedings, whether criminal or

contempt of court proceedings, for the punishment of applicant or any
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member of her family, whether by imprisonment or otherwise, for any
matter arising out of the removal by applicant of Sofia from British
Coumbia and her retention therefrom on or after 14 July 2000. In
particular he will not proceed with any charges against applicant in
respect of her breach of any of the previous Orders of the Supreme
Court of British Columbia and he will take al steps that he reasonably
can for the withdrawal of any criminal charges pending against her in

this regard.

He will arrange separate accommodation for applicant and Sofia in
British Columbia, close to an appropriate school for Sofia and he shall
contribute 500 Canadian dollars per month to applicant’s expenses
pertaining to such accommadation. He will also pay maintenance for
Sofia from the date of her arrival in British Columbia until the final
adjudication of the issue of the custody and care of Sofia by the
Supreme Court of British Columbia at the rate of 500 Canadian dollars
per month and he will contribute towards the cost of schooling for Sofia
and aso the cost of all her reasonable educational and extramural

requirements.

He will provide for the use by applicant of a roadworthy motor vehicle
from the date of applicant's arrival in British Columbiafor aperiod of 2
months or until the adjudication of the custody issue, whichever may be
the later, and he will share the expense of running suchvehicleequaly
with applicant.

He will pay for any medical expenses reasonably incurred by applicant
in respect of Sofiaand in the event of her receiving therapy he will bear
the costs of such therapy.

He will co-operate fully with the Ministry of Children, British Columbia

and with any professionals who conduct an assessment in order to
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determine what future custody, care and access arrangement will bein
the best interests of Sofia.

(9 He will contribute, if so required and so notified as provided in
paragraph 2 hereof, towards the cost of air ticketsand if necessary, aso
rall and road tickets for the return of applicant and Sofia from Port
Elizabeth to British Columbia. Detailsof thetravel arrangementsin this
regard will be made by first respondent and specified to applicant's
attorneys no later than 3 working days before the date of departure of
the flight upon which applicant and Sofia are to depart from Port
Elizabeth.

(h) He will upon receipt of this Court Order, at his own expense, take dl
steps necessary to cause this order to be made an order of the Supreme
Court of British Columbia, Canada, insofar as that is possble, and he
will take such other steps as are necessary to ensure that this order is
enforced in the Province of British Columbia, Canada and to provide
proof thereof to applicant's attorneys and to this Court as soon as such
Order of the said Canadian Court has been granted, that such necessary

steps have been taken.

Inthe event of Applicant requiring first respondent to implement his undertaking
in paragraph 3(g) above applicant is ordered to return the minor child Sofia
Tondeli to British Columbia, Canada on the tickets provided and the flights and

other means of transport specified.

In the event of applicant failing to notify first and second respondents of her
willingness to accompany the minor child Sofia Tondelli on her return to British
Columbia, Canada, it is to be accepted that applicant is not prepared to so
accompany the said minor child in which event second respondent is authorised
to make such arrangements as are necessary to ensure that the minor child,
Sofia Tonddlli, is safely returned to the custody of the Central Authority, British
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Columbia, Canada and to take such steps as are necessary to ensure that such

arrangements are complied with.

6. Pending the return of the minor child Sofia Tondelli to British Columbia, Canada
as provided for in this Order, applicant shall not remove Sofia from the district
of Port Elizabeth and she shall until then keep first respondent's attorney
informed of her physical address and contact telephone numbers in Port
Elizabeth.

7. Pending the return of the minor child Sofia Tonddlli to British Columbia, Canada
first respondent isto have reasonabl e accessto the said minor child, such access
to be under the supervision of a suitably independent person nominated by lan
Meyer, Clinical Psychologist, which accesswill be exercised in accordance with

such person's reasonable requirements.

8. The costs of second respondent in this counter-application are to be paid by
applicant.
9. No order is made on applicant's application or on first respondent's counter-

application but applicant is ordered to pay the costs of both first respondent and
second respondents in opposing applicant's application, which cost in the case

of first respondent are to include the costs of employing two counsel.”

[50] | agreethat there should be an order for the return of Sofiato British Columbia. However, as
the mother gppearsto beintent on accompanying Sofia, itisin Sofid sintereststhat her mother begiven
gregter protection than that provided by the order of the High Court. On the evidence before this
Court, | cannat find thet the mother is acting unreasonably in not being content to rdy upon the

undertekings of the fether.
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[51] Section 38 of the Conditution provides that, where anyone gpproachesacourt dleging that a
right in the Bill of Rights has been infringed, thet court may grant gopropriate rdief.*?  Pursuant to
section 38, read with section 28(2),* this Court is entitled to impose conditionsin the best interests of
Sofia. Such conditions should be condtent with, and not hamper, the objectives of the Convention,

and in particular, should not unnecessarily ddlay the return of the child to the proper jurisdiction.*

[52] The order should ensure that the mother can return to British Columbia without the risk of
ares. If she accompanies Sofia, she and Sofia should not be required to leave South Africa before
there is an gppropriate order of the Supreme Court of British Columbia to the effect that crimind
procesdings are no longer pending againg the mother for her failure to comply with the order of thet
court dated 9 June 2000. Such an order is condgtent with the undertakings given by the father inthe
High Court. In the implementation of this order, the father will no doubt be able to rey on the co-
operation of the Family Advocate who, in turn, can obtain the assstance of the Centrd Authority in

British Coumbia

42 Section 38 provides that:
“Anyone listed in this section hastheright to approach acompetent court, all eging that
aright in the Bill of Rights has been infringed or threatened, and the court may grant
appropriaterelief, including adeclaration of rights. The personswho may approach the

court are—
€ anyone acting in their own interest;
(b) anyone acting on behalf of another person who cannot act in their
OowWn name;
(c) anyone acting asamember of, or in theinterest of, agroup or class of
persons;
(d) anyone acting in the public interest; and
(e) an association acting in the interest of its members.”
a3 Aboven 19.
4 See Thomson, aboven 7, at 294.
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[53] Ontheinformation beforethis Court, it ssemslikdy that sole custody of Sofiawill be avarded
by the Supreme Court of British Columbiato the mother. | refer gpedificaly inthisregard to the age
of Sofiaand the fact thet she has bean in the congtant daily care of her mother dll of her young life®
Whether itisinthebest interests of Sofiathat she should bedlowed to live permanently with her mother
in South Africaisamatter onwhichitisunnecessary for meto comment. It gopearson theinformation
before this Court that the best interests of Sofiadictatethat she should remaininthe sole custody of her
mother subject, of course, to reasonable rights of accessfor her father until this metter has been findly
adjudicated by the courtsof British Columbia. Theorder of this Court should beformulated to achieve

this

[$4] Itisdealy dsnin theinterests of Sofiathat cartainty asto her custody and guardianship be
setled a the earliest possble time. 1t was primarily for this reason thet the gpped before this Court
was expedited. For this reason this Court requested the Family Advocate to makeinguiriesfromthe
Centrd Autharity in British Cadumbia asto thetimeit would teketo have the custody and guardianship
procsedings commence in the Supreme Court of British Columbiaand thetimewhich any goped from
suchadedsonwould require. In response, the Attorney-Generd of British Columbiahas assured the
Family Advocatethat an urgent interim custody gpplication could beheard within two days of arequest
therefor and that afull expedited trid could be heard in four to five months. An goped would teke a

further two months. The mother’ s atorneys have informed the Court thet thar inquiries indicate thet

4 These remarks are not intended in any way to influence any decision taken by the courtsin Canada.
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atrid and goped would take from devento thirteen months. Having regard to thefact thet Sofiaisto
be returned to British Columbia under the Convention, it can be assumed that the judidd and
adminigraive authorities there will ensure that custody and associated metters regarding Sofia are

determined on an expedited bads

Costs

[55] Themoather has hed limited but Sgnificant successin this Court with regard to the order which
ismede. To that extent the order of the High Court will have to be set aside and replaced with the
order which gopearsbdow. In these drcumdances | am of the view that we are a large to consder
the codsin the High Court. The father was subdtantialy successul in that court in obtaining an order
for the return of Sofia and thereis no reason he should not have been awarded his codtsin thet court.
However, | can find no warrant for the order that the mother should pay the codts of the Family
Advocate Thelater isadate offidd acting in terms of aninternationd Conventionwhich providesin
Artide 26 that each Centrd Authority should bear its own cods in gpplying the Convention. In this

Court the Family Advocate has not sought an order for cods

The Order
[56] Thefdlowing order ismade

A The gpped isuphdd in part.

B The order of Jennett J in the South Eastern Cgpe High Court is st asde and it is
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replaced by the fallowing order:

1

It is ordered and directed that the minor child, Sofia Chilo Tondelli (Sofia) be

returned forthwith, but subject to the terms of this order, to the jurisdiction of

the Centrd Authority, British Columbia, Canada

In the event of Lisa Tracy Sonderup (the mother) indicating to the

Family Advocate on or before 9 December 2000 thet sheintends to

accompany Sofia.on her return to British Columbiathe provisons of

paragraph 3 shall apply.

Arturo Tonddli (the father) shal, within 30 days of sarvice of this

order on hisPort Elizabeth atorney of record, launch procesdingsand

pursue them with due diligence to obtain an order of the Supreme

Court of British Caumbiain the falowing teems

@

(0)

The warant for the arrest of the mother iswithdrawn and shewill not
be subject to arrest by reason of her falure to return Sofiato British
Columbia on 14 July 2000 or for any other past conduct rdaing to
Sofig;

The mother is awarded interim cugtody of Sofia pending the find
adjudication and determination by the Supreme Court of British
Coumbia of the issues of custody and care of and access to Sofia,
which adjudication and determination shdl be requested forthwith by

the father;
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Until otherwise ordered by the Supreme Court of British Coumbia

0)

(i)

V)

(Vi)

the father is ordered to arrange separate accommodation for
the mother and Sofia in British Columbia, chosen by the
mother, and thefather isordered to contribute the sum of 500
Canadian Dallars per month towards the cos of such
accommodation;

Thefaher isordered to pay mantenance for Sofia from the
date of her arivd in British Columbia & the rate of 500
Canedian Dallars per month;

The father is ordered to pay for the reasonable cods of the
schooling of Sofiaand dso the codts of her other reasonable
educational and extramurd reguirements,

The father dhdl provide for the use of the mother a
roadworthy motor vehide from the date of her ariva in
British Columbia until the adjudication of the cugtody issue
and share eguly with the mother the reasonable expensesin
respect of the running of the vehide

Thefather isordered to pay any medica expensesreasonebly
incurred by the mather in respect of Sofiawhich shdl indude
the cost of thergpy Sofiamay reasonably require;

Thefather and the mother are ordered to co-operatefully with
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the Minidry of Children, British Coumbia and with any
professonds who conduct an assessment in order to
Oetermine what future custody, careand accessarrangements
will bein the best interests of Sofig;

The father is ordered to pay for the costs of economy ar
tickets, and if necessary road or rail cods for the return of
Sofiaand her mother to British Columbia. Such arrangements
are to be made by the mother;

Thefather isgranted reasonable accessto Sofiawhich access
gl be arranged without the necessity of direct contact

between the mother and the father.

In the event of the mather giving the natice to the Family Advocate

referred to in paragrgph 2, the order for the return of Sofia shall be

dayed until the Supreme Court of British Columbia hes made the

order referred to in paragraph 3 and when the Family Advocate is

sidfied that such an order hasbeen made, sheor heshdl so natify the

mother.

In the event of the mother failing to natify the Family Advocate of her

willingness to accompany Sofiaon her return to British Columbia, it is

to be accepted that the mother is not prepared to accompany Sofig,

in which event the Family Advocate is authorised to meke such
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arangements as are necessary to ensure that Sofiais safdy returned
to thecustody of the Centrd Authority, British Columbiaandistotake
such geps as are necessxy to ensure that such arangements are
complied with.

6 Pending thereturn of Sofiato British Columbia, asprovided for inthis
order, the mother shall not remove Sofia from the Didrict of Port
Blizabeth and until then she shdll keep the father's attorney informed
of her physcd address and contact telephone numbers in Port
Hizebeth.

7 Pending the return of Sofia to British Columbia, the father isto have
reasonable access to Sofia, such access to be under the supervison
of asuitably independent person nominated by the Family Advocate.
Such access will be exerdsed in accordance with such parson's
reasonable requirements

8 No order is mede on the mother’s gpplication or on the father's
counter-gpplication.

9 The mother is ordered to pay the codts of the father, which costsare
to indude the cogts of two counsd.

10  Thereisno order asto the cods of the Family Advocate.

C The Family Advocate is directed to seek the assgtance of the Centrd Authority of

38



GOLDSTONE J

British Columbiain order to ensure that the terms of this order are complied with as

soon as possible.

D In the event of the mother indicating to the Family Advocate, intermsof paragraph B2
thet Sheiswilling to accompany Sofia to British Columbia, the Family Advocate shall
forthwith give natice thereof to the Director of this Court, the Regidrar of the South

Eagtern Cape High Court, the Centrd Authority of British Columbiaand the father’'s

atorney.

E In the event of the Supreme Court of British Columbia faling to meke the order
referred to in paragrgph B3, the father is given leave to gpproach this Court for a

varidion of thisorder.

F In respect of the gpped thereisno order asto codts.

G A copy of this order shdl forthwith be tranamitted by the Family Advocate to the

Central Authority of British Columbiaand served upon the father’ s attormey.

Chaskdson P, Langa DP, Ackermann J, Kriegler J, Mokgoro J, Ngcobo J, O'Regan J, Sachs J,
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Y acoob Jand Madlanga AJ concur in the judgment of Goldstone J.
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